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It is a pleasure to be a discussant today at thigecence on democratic embedment and post-
democratic responsiveness of the institutions, yncase notably concerning the ECB. It is always a
pleasure to work with Chiara Zilioli so | am glachave been asked to be a discussant after her

presentation. Good, to see you again, Chiara,lostaric day like this!

On this _historic dayfifty years after the assassination of US Pregidehn F. KennedyA lot has

been said already on this, which | will not do daténd to focus on the subject of this event. Yet,
culturally, it is always amazing to see how certaioments in time seem to define an epoch. The
1960s were times of change and hope, and of detigatian and participation of ever more
politically conscious citizens. The 1960s were @pised by the Kennedys and Martin Luther King.
Being a child of the 1950s, this hope has neverptetely left me and has imbued my vision of the
world and of our place in it. As difficult as it jmée after other such defining moments like Cheyhob
and Fukushima, Srebrenica and the fall of Lehmanit@rs, not forgetting 09/11 or 07/07, to mention
very different historic moments, | would like tocedl the hope of those years today. As Bob Dylan

sang:The times they are a’changingo, let's keep hope in dark moments.

Dark these moments are for many in crisis-strickemope The Great Recession and the euro area

debt crisis have left deep marks in the economiesast Member States and in the lives of millions
of Greek, Portuguese, Irish, Spanish and other Ekkns. Responsiveness to these citizens is ever
more necessary today. As is a staunch stance agmtig nationalism. As ECB President Mario
Draghi reminded his audience in Berlin yesterd&ye“are not German, neither French nor Spaniards
nor ltalian: we [at the ECB] are Europeans and weeaating for the eurozone as a whbl&¥orking

for Europe and mandated by Europe. (Chiara Ziladteady referred to this speech by the ECB
President. She also mentioned Mario Draghi’s apear a year ago before tBandestagn Berlir?.

By the way, the multinational make-up of the GowegrCouncil is a reason behind its confidentiality
of the proceedings.) The mandate of the ECB has beeadened to include — far more than has

originally been the casefinancial stability, next tomonetarystability. This implies less clarity with

respect to output accountability as it is easignéasure whether inflation is below but close tof2#o

the euro area as whole (monetary stability) tharethdr the ECB has contributed effectively to

1 Quoted by the Financial Times, 22 November 20%X%: &ttp://www.ft.com/intl/cms/s/0/1891c476-52b6-11e338-
00144feabdc0.html#axzz2lYN18OXsMario Draghi’'s keynote address at tl&iddeutsche Zeitung Fihrungstreffen
Wirtschaft 2013 in  Berlin on 21 November 2013 <can be found dhe ECB’'s website:

http://www.ecb.europa.eu/press/key/date/2013/hphB4121.en.html
2 Seehttps://www.ech.europa.eu/press/key/date/2012/bphi21024.en.html




financial stability. The ECB’s prominent role inetfturopean Systemic Risk Board was the first such
broadening post Lehman. The assumption by the ECB direct supervisory role on about 130
systemically significant banks and an indirect Béction giving role in the supervision of all eth

about 6,000 European banks (SSM) is the followiagomstep.

On representation and participatiomany insightful contributions have been made & plapers. |

have to admit that | have not been able to reaoh te | did read Kenneth Armstrong’s paper which |
considered very insightful especially as he reléethe_narrativeon Europe and the nation state and

the artificial and outdated boundaries between tth@ This socio-cultural element of the crisis

management systeoomes close to the element that Chiara Zilioli tiwered: the belief in a currency,

as all currencies these days rely on confidencehéir functions as unit of account, medium of
exchange and store of value, and the credibilititsofuardian. The European Council’'s functioning
that Kenneth Armstrong describes recalls the ftilea blog | saw todayPourquoi les leaders

nationaux ne sont pas de bons leaders europ@end®n it comes to concepts and boundaries
between them, allow me to say that | see far tdendfout not at this conference!) references to

undefined or ill-defined terms dominate the debtte term ‘political union’ is a case in point.t&,

the debate runs as follows: monetary union requiregronger economic union and that requires
‘political union’, an undefined but unattainablencept according to this line of thought. As if a
community of nations and people with its own repreation and direct elections to at least onesof it

institutions is not, to a degree, already a ‘pcditiunion’. We need to go beyond old concepke

‘nations states’ and ‘federations’, and move awaynfinterpreting the world, and law, on the basis o

19" century ideas and concepts. This bars our undwlisia And our ability to work towards

solutions in today’s interconnected world

% Pourquoi les leaders nationaux ne sont pas de Beaders européenEwoud LAUWERIER,Sauvons I'Europe22
November 2013 ; available athttp://www.sauvonsleurope.eu/pourguoi-les-leadetisnaux-ne-sont-pas-de-bons-leaders-
europeens/?utm_source=rss&utm_medium=rss&utm_camppourquoi-les-leaders-nationaux-ne-sont-pas-aes-ho
leaders-europeens




Let me briefly mention four elements of represaatatind responsiveness on the part of the HCB

the newly emerging context, elements that are agiewn the context of Article 11 TEU

1. The ECB'’s role in advising governments during theig€ and post-crisis through opinions on

draft legislation in the ECB'’s fields of competenoéen in tandem with the Commission, in

the areas of state aid and bank restructutih@ve referred to this before in my presentation

and in legal writing This action helped keep the internal market dred dingle monetary
policy as much intact as possible during the cridisre, the ECB played its expert role and
within its mandate to act in the common Europe#erést.

2. The ECB's role in the troika and in influencing aomic policy in the Member States beyond

the confines of mere central bankers’ policy advtbe advisory role that central banks have

traditionally undertaken and are considered conmpete undertake in the informal interplay
between monetary and economic policies. (The chihfigectioning of the ECB in this area
have led Thomas Beukers to call it “New ECB” in hiscellent contribution to thEommon
Market Law Review) There are many good reasons for conditionality structural reform in
the Member States but the role the ECB plays cammatlled responsiveness to the citizens.

3. The planned consultations on draft legal acts @ dhea of banking supervisiowhich are

necessary for the ECB to get feedback from theitchestitutions it will supervise and to get
to know the markets, as supervisors should, buthvaiso carry the risk of agency capture.

4. The very detailed rules on accountability in théetmstitutional Agreement between the

European Parliament and the ECB in its role inShmgle Supervisory Mechanignthe joint

system of banking supervision as of 1 November 2D0&dvise everyone interested in @ost

accountability to study this text, and also the Iyesigned or at least agreed Memorandum of

4 Article 11 Treaty on European Union reads as fedio

Article11 TEU
1. The institutions shall, by appropriate meansegiitizens and representative associations thexppity to make known
and publicly exchange their views in all areas ofdginaction.
2. The institutions shall maintain an open, trangpa and regular dialogue with representative asatiohs and civil
society.
3. The European Commission shall carry out broadsotiations with parties concerned in order to ensiina the Union's
actions are coherent and transparent.
4. Not less than one million citizens who are natisrad a significant number of Member States may thle initiative of
inviting the European Commission, within the framewadrits powers, to submit any appropriate proposahaatters where
citizens consider that a legal act of the Uniomeiquired for the purpose of implementing the Teati
The procedures and conditions required for suchitens' initiative shall be determined in accordenwith the first
paragraph of Article 24 of the Treaty on the Fuantng of the European Union.
> Notably, René Smits, European supervisors in thditcrisis: issues of competence and competit@apter 15 in Mario
Giovanoli and Diego Devos (edslnternational Monetary an Financial Law in the ligbt the Global Crisis2010, pp. 305-
327.
% Thomas Beukers, The new ECB and its relationship thi¢ eurozone Member states: between central indebendence
and central bank interventip@ommon Market Law Reviev®: 1-42, 2013.
" Inter-Institutional Agreement (l1A) between EurepeParliament and ECB on the practical modalitiethefexercise of
democratic accountability and oversight over thereise of the tasks conferred on the ECB within thenéwork of the
Single Supervisory Mechanism, available at:
http://www.europarl.europa.eu/document/activitieaté201311/20131107ATT74064/20131107ATT74064EN.pdf




Understanding between the ECB and the Ecofin CtfunEe Interinstitutional Agreement
(A) embodies the responsiveness of the ECB asaatonomous agency for banking
supervision. (Central bank independence and sigmgvauthority autonomy are two distinct
concepts, a distinction that | cannot go into HeFae 1A contains:

o Confidentiality restraints

o Far-reaching reporting requirements

0 Three types of hearing: ordinary public, l@atand confidential

0

Access to information and dedicated webpages okifigsupervision.

Let me end with a question on responsivenvesish relates to the ECB’s communication policgtth

was mentioned earlier. | consider the question tHave been asked by my Portuguese friends a
challenging one: why do banks pay (almost) zerergst and do our governments pay so much more
to borrow in order to finance their budgets? Thame valid reasons for this state of affairs bua is

major challenge to explain it in terms understatal&bour citizens.

René Smits
Jean Monnet Chair, Law of the Economic and Monethripn, ACELG, University of Amsterdam

8 Memorandum of Understanding between the Councithef European Union and the European Central Bankhen t
cooperation on procedures related to the SingleSigory Mechanism (SSM), available at:
http://register.consilium.europa.eu/pdf/en/13/stfB3963.en13.pdf




